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TO: Market Analysis Intere Parties

FROM: - Jim Odiorn
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RE: ‘ Revised Z draft — 4/26 version

Attached are our proposed revisions to the original Z draft, based on our consideration of your
comments on Sections 10, 11, and 12. We can consider further revisions to these sections in

the future.

Please note that your comments on Sections 10, 11, and 12 prompted us to propose a revision
to Section 7. We also made a minor revision to Section 12(1).
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a program of market

2R

“USHORT TITLE. This chapter may be known and
urveillance law.

NEW SE\?ION.

N

2. PURPOSE AND LEGISLATIVE INTENT. The
Chapter is to establish a framework for the

NEW SECTION.
purpose of this
commissioner's market conduct actions, including:

(1) ©Processes and systems for identifying, assessing, and
prioritizing market conduct problems that have a substantial adverse
impact on consumers, policyholders, and claimants;

(2) Market conduct actions by a commissioner to substantiate such
market conduct problems and a means to remedy significant market
conduct problems; and

(3) Procedures to communicate and coordinate market conduct
actions among state insurance regulators to foster the most efficient

Electronic Transmittal 1 Z-1101.1




REVISED 4/24/06 - Sec. 10,11,12 Comments
and effective use of resources.

NEW SECTION. Sec. 3. SCOPE. This chapter applies to all
entities regulated by this title, and to all persons or entities
acting as or holding themselves out as insurers in this state, unless
otherwise exempted from the provisions of this title.

NEW SECTION. Sec. 4. DEFINITIONS. 'Ehe definitions in this
section apply throughout this chapte
requires otherwise. &

r g

(1) "Best practices organizati
standards association or a simi

(3) "Complaint" mearfs
primarily expressing
dissatisfaction.

éi‘For purposes of this chapter,
)ed in chapter 48.44 RCW, health
in chapter 48.46 RCW, fraternal
def}hed in chapter 48.36A RCW, and self-funded

analyze information from filed schedules,
surveys, required orts, and other sources in order to develop a
baseline understanding of the marketplace and to identify patterns or
practices of insurers that deviate significantly from the norm or that
may pose a potential risk to the insurance consumer.

(6) "Market ' conduct action" means any of the full range of
activities that the commissioner may initiate to assess and address
the market conduct practices of insurers, admitted to do business in
this state, and entities operating illegally in this state, beginning
with market analysis and extending to examinations. The

commissioner's activities to resolve an individual consumer complaint

Electronic Transmittal 2 Zz-1101.1




REVISED 4/24/06 - Sec. 10,11,12 Comments
or other report of a specific instance of misconduct are not market
conduct actions for purposes of this chapter.

(7) "Market conduct surveillance personnel" means those
individuals employed or contracted by the commissioner to collect,
analyze, review, or act on information on the insurance marketplace
that identifies patterns or practices of insurers.

(8) "National association of insurance commissioners™ (NAIC) has
the same meaning as in RCW 48.02.140.

(9) "NAIC market regulation handboo
elements and objectives of market ana:
the NAIC, and the process by which
market analysis programs, and t
adopted by the NAIC that docume
market conduct surveillance pé%é

“«the outline of the
,eveloped and adopted by
tesycan establlsh and implement

examination, or a successor product.
(10) "NAIC market b
the set of guidelines

examination procedures" means

used by market conduct
examination, or
(11) "NA

actions. :

(13) (a)“Mar}
insurance operati of an insurer licensed to do business in this
state and entities operating illegally in this state, in order to
evaluate compliance with the applicable laws and regulations of this
state. A market conduct examination may be either a comprehensive
examination or a targeted examination. A market conduct examination
is separate and distinct from a financial examination of any insurer
performed pursuant to chapters 48.03, 48.44, or 48.46 RCW, but may be
conducted at the same time.

(b) “Comprehensive Market Conduct Examination” means a review of
one or more lines of business of an insurer. The term includes a
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review of rating, tier classification, underwriting, policyholder
service, claims, marketing and sales, producer licensing, complaint
handling practices, or compliance procedures and policies.

(c) "Targeted examination" means a focused examination, based on
the results of market analysis indicating the need to review either a
specific line or lines of business, or specific business practices,
including but not limited to: (a) Underwriting and rating; (b)

marketing and sales; (c) complaint hand ; (d) operations and

management; (e) advertising; (£f) licensin &%plicyholder services;
N
(h) nonforfeitures; (i) claims handl

filings. A targeted examination maysibe

(3} policy forms and
d by desk examination
or by an on-site examination.

. i
(i) "Desk examination" a targeted examination that is
)

conducted by an examiner at a insurer's

;Esually performed at the

N %

premises. A desk examination

commissioner's offices
by hard copy,

review.
(ii) "on-sit cam i i onid ns {ted examination conducted
at the insurer f££1 on where the records under

uct” means a model or product
and not under direct or indirect

Corporag using the model or product.
[DRAFTIﬁ%WyOTE: necessary for implementation of
Sec. 8(2) at :

(15) ompliance self-evaluative audit" means a
voluntary, valuation, review, assessment, audit, or

investigation fo\ the purpose of identifying or preventing
noncompliance with, or promoting compliance with laws, regulations,
orders, or industry or professional standards, which is conducted by
or on behalf of a company licensed or regulated under the insurance
laws of this state, or which involves an activity regulated under this
title. ’

(16) "Insurance compliance self-evaluative audit document" means
documents prepared as a result of or in connection with an insurance
compliance audit. An insurance compliance self-evaluative audit
document may include:

Electronic Transmittal 4 72-1101.1
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(a) A written response to the findings of an insurance compliance
self-evaluative audit;

(b) Any supporting information that is collected or developed for
the primary purpose and in the course of an insurance compliance
self-evaluative audit, including but not limited to field notes and
records of observations, findings, opinions, suggestions, conclusions,
drafts, memoranda, drawings, photographs, exhibits, computer generated
or electronically recorded information, phoqj\

records, maps, charts,

graphs, and surveys;

(c) Any of the following:

(1) An insurance compliance sel ativepaudit report prepared
by an auditor, who may be an emplo 3§comp2§y or an independent

contractor, which may include t

écope of the aud%&g the information
SPr#ch exhibits

gained in the audit, conclusions and %ecommendationst
and appendices; W ,

(11} Memoranda and.% 21 Cziné portions or all of the
insurance compliance Y report and discussing
potential implemen

(iii) An B ion' i “ha addresses correcting past

noncompliance

The

including the complaint data
ation tracking system, the regulatory retrieval

system, ‘ séor systems, or to additional systems as the
commissioner determines is necessary for market analysis.

(b) Market data and information that is collected and maintained
by the commissioner shall be compiled and submitted in a manner that
meets the requirements of the NAIC and its systems.

(2) (a) Each entity subject to the provisions of this chapter
shall file a market conduct annual statement, in the general form and
context, in the time frame required by, and according to instructions
provided by the NAIC, for each line of business written in the state

of Washington. If a particular line of business does not have an
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REVISED 4/24/06 - Sec. 10,11,12 Comments
approved market conduct annual statement form, the company is not
required to file a report for that line of business until such time as
the NAIC adopts an annual statement form for that line of business.
(b)The commissioner may, for good cause, grant an extension of
time for filing a market conduct annual statement, if written
application for extension 1s received at least five business days
before the filing due date. Any insurer that fails to file its market

conduct annual statement when due or by th nd of any extension of

time for filing, which the commissioner
may have granted, shall be subject tdth

hS

?éger sole discretion,
penalty and enforcement

provision applicable to the in the Washington

Insurance Code.

(3) {(a) - The commissioner all gaéher info?%ation from data

currently available to the commigsioné&
information collected by the NAIC, of

private sectors, and in

sequrces in bof£k

fmation from wi
i,

hin and outside the insurance
Tha )

. . &
industry. The commissione

n order to develop a
nd to identify for further

i,

B S,
“commi s

er determines, as a result of market

analysis,

is needed, owing continuum of market actions shall be

considered before ¢ ucting a market conduct examination. The
commissioner shal ot be required to follow the exact sequence of
market conduct actions in the continuum or to use all actions in the
continuum prior to selecting the appropriate action in the specific
circumstance. The action selected shall be made known to the insurer,
in writing, if the action involves insurer participation or response.
These actions may include, but are not limited to:

(1) Correspondence with the insurer;

(ii) Insurer interviews;

(1ii) Information gathering;

(iv

iv) Policy and procedure reviews;
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(v) Interrogatories;

(vi) Review of insurer self-evaluation and compliance programs.
This may include consideration of the insurer's membership in a best
practices organization, i1f the commissioner is satisfied that the
organization's qualification process is likely to provide reasonable
assurance of compliance with pertinent insurance laws;

(vii) Desk examinations; and

(viii) Investigations.

(b) Except in extraordinary circumsta éé, he
select the least intrusive and most -ostgéﬁfedfive market conduct

action that the commissioner determinesbwill*G

protections for consumers.

(5) The commissioner shallch

%ke those steps reﬁ%pnably necessary
to eliminate duplicative inqulfﬁg§ dhd coordinate “mafket conduct
oy £

actions and findings with other stateni 'xggce regul

i

2 e
(6) For purposes ¢ onducting an. examination or other market

gent or other person,
action is, in the sole
or material to the

G
o

ral business practices and compliance

er than identifying obviously infrequent

kY
. . } e
or unintentional random errors that do not cause significant consumer

harm.

(2) (a) T ssioner is authorized to determine the frequency
and timing of sucﬁ/market conduct actions. The timing shall depend
upon the specific market conduct action to be initiated, unless
extraordinary circumstances indicating a risk to consumers require
immediate action.

(b) If the commissioner has information that more than one insurer
is engaged in common practices that may violate statutes or rules, the
commissioner may schedule and coordinate multiple examinations
simultaneously.

(3) The insurer shall be given a reasonable opportunity to
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resolve matters that arise as a result of a market analysis to the
satisfaction of the commissioner before any additional market conduct
actions are taken against the insurer.

(4) The commissioner shall adopt by regulation procedures and
documents that are substantially similar to the NAIC work products
defined or referenced in this chapter. Market analysis, market
conduct actions, and market conduct examinations shall be performed in
accordance with such regulation. For any ch/hge made to an NAIC work
product referenced in this chapter that

ly changes the way in
which market analysis, market conduc \'or market conduct
examinations are conducted, the cont

provide parties with an opportuni

identified in _? have not sufficiently

addressed is activities in Washington

state, the c%mmﬁ@sionef pas the*
conduct G »with the NAIC market conduct
the NAIC market regulation
{ not apply to market conduct
‘that. statute requires periodic or regular
3 ﬁ other respects, chapter 48.03 RCW shall
examinations.

(2) (a) In lLQP of Van examination of a foreign or alien insurer
licensed in this the commissioner may accept an examination
report of another state provided that the state has laws substantially
similar to those of this state and a market surveillance system that
the commissioner deems comparable to the market conduct surveillance
system set forth in this law.

(b)The commissioner’s determination under subsection (2)(a) 1is
discretionary with the commissioner and is not subject to appeal.

{(c) If the insurer to be examined is part of an insurance holding
company system, the commissioner may also seek to simultaneously
examine any affiliates of the insurer under common control and
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REVISED 4/24/06 - Sec. 10,11,12 Comments
management which are licensed to write the same lines of business in
this state.

(3) Before commencement of a market conduct examination, market
conduct surveillance personnel shall prepare a work plan consisting of
the following:

(a) The name and address of the insurer being examined;

(b) The name and contact information of the examiner-in-charge;

(c) The name of all market

initially assigned to the market conduct
(d) _Th
(e

examination is billed 1
(i) . An identification ‘¢
billing if the ¢

d to the insurer.

eipt of the information

_be included in the .

Any such request for review

the alleqed conflict of interest in the

bu51ness days of receiving a request for

discretionary fegiewr of any alleged conflict of interest in the

proposed assignmen

f any person to a market conduct examination, the
commissioner or designee, shall notify the insurer of any action
regarding the assignment of personnel to a market conduct examination

based on the insurer’s‘éllegation of conflict of interest.

(2) Market conduct examinations shall, to the extent feasible, use .--

desk examinations and data requests before an on-site examination.

(6) Market conduct examinations shall be conducted in accordance .-

with the provisions set forth in the NAIC market regulation handbook
and the NAIC market conduct uniform examinations procedures, subject
to the precedence of the provisions of chapter 48.03 RCW.
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REVISED 4/24/06 - Sec. 10,11,12 Comments
(/) The commissioner shall use the NAIC _standard data request.

(8)  Announcement of the ~examination shall be sent to the insurer .-

and posted on the NAIC's examlnatlon tracklng system, as soon as
possible but in no case later than sixty days before the estimated
commencement of the on-site examination, except where the exam is
conducted in response to extraordinary circumstances as described in
section 6(2) (a) of this act. The announcement sent to the insurer

shall contain the examination work plan and equest for the insurer

to name its examination coordinator.
l (2) __If an examination is ez

original reasons provided to the the of the

notice

examination required by subsecti

Sy,
h“ll conduct“%

prigeticeits = ..<..>._ JE ey

personnel to clarify
cment of the examination,
e . .
the commissioner.
o

(L1) Be

conduct

and schedule an exit

chapter 48 0 CW conCerning issuance of market conduct examlnatlon

reports.
(b) The insure response shall be included in the commissioner's
order adopting the final report as an exhibit to the order. The

insurer is not obligated to submit a response.

(13) (a) The reasonable and necessary costs of a market conduct .-

examination may be assessed against the insurer under examination.
The fees shall be consistent with that otherwise authorized by RCW
48.03.060. The fees shall be itemized and bills shall be provided to
the insurer on a monthly basis for review prior to submission for
payment, or as otherwise provided by state law.

(b) The commissioner shall maintain active management and
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-

. [ Deleted: 6

[ Deleted: 7

. '(Deleted: 8

.- [ Deleted: 9

- [ Deleted: 10

.- [ Deleted: 11

- [ Deleted: 12




REVISED 4/24/06 ~ Sec. 10,11,12 Comments
oVersight of examination costs, including costs associated with the
commissioner's own examiners, and with retaining qualified contract
examiners necessary to perform an on-site examination. Any agreement
with a contract examiner shall:

(1) Clearly identify the types of functions to be subject to
outsourcing;

(ii) Provide specific timelines for completion of the outsourced
review;

(i1i) Require disclosure to the in » contract examiners'
recommendations;

(iv) Establish and use a or arbitration

mechanism to resolve conflicts insurers fégirding examination

ER

fees; and 2

(v) Require disclosure o N
i

outside consultants that will be uSed
% N

and qualified
contract 1L ﬁngs are sent to the
insurer.

n accordance with applicable

fich qualified contract actuaries

8. ACCESS TO RECORDS AND INFORMATION. (1)
S provided by law, market conduct surveillance
personnel shall have free, convenient, and full access to all books,
records, employees, officers, and directors, as practicable, of the
insurer during regular business hours.

(2) An insurer using a third-party model or product for any of the
activities under examination shall cause, upon the request of market
conduct surveillance personnel, the details of such models or products
to be made available to such personnel.

(3) Each officer, director, employee, and agent of an insurer
shall facilitate and aid in a market conduct action or examination.

Electronic Transmittal 11 z2-1101.1
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(4) No waiver of any applicable privilege or claim of
confidentiality in the documents, materials, or information shall
occur as a result of disclosure to the commissioner, any employee of
OIC, or any agent retained by the OIC to assist in the market conduct
examination under this chapter.

{5) When approved by the commissioner pursuant to RCW 48.03.070,
market conduct surveillance personnel shall be authorized to issue

o

subpoenas and examine insurance company persd el under oath.

(6) Notwithstanding the provisions subsectlon (1) of this

,

méﬁce of the commissioner's

section, in order to assist in the pep@ {s

duties, the commissioner may:

(a) Share documents, materia "V other 1niormat10n, including
the confidential and privilege

(1)

&y .
materlal%, or information

subject to subsection

material,

commurn:

e, , .
unlcatlons, or information,

t officials of other foreign or
shall maintain as confidential or
rial, or information received with notice

or information;

in agreements governing the sharing and use of
information consistent with this subsection.

(c) Enter

[NOTE: Interested parties agreed to suggest a definition of
international regulatory agencies and law enforcement authorities.]

NEW SECTION. Sec. 9. - CONFIDENTIALITY. (1) All data and
documents, including but not limited to working papers, third-party
models or products, complaint logs, and copies thereof, created,
produced, or obtained by or disclosed to the commissioner, the
commissioner's authorized representative, or an examiner appointed by
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the commissioner in the course of any market conduct actions or
examinations made under this chapter, or in the course of market
analysis by the commissioner of the market conditions of an insurer,
or obtained by the NAIC as a result of any of the provisions of this
chapter, shall be confidential by law and privileged, shall not be
subject to the provisions of chapters 42.17 and 42.56 RCW, shall not
be subject to subpoena, and shall not be subject to discovery or
admissible in evidence in any private civil i

(2) If the commissioner elects a report of an

examination, a preliminary or draft marke: “‘nduct examination report

market conduct

NEW SECTTION. @;y 10. MARKET CONDUCT SURVEILLANCE PERSONNEL.
(1) Market conduct surveillance personnel shall be qualified by
education, experience, and, where applicable, professional
designations. The commissioner may supplement the in-house market
conduct surveillance staff with gqualified outside professional
assistance if the commissioner determines that the assistance is
necessary.

(2) Market conduct surveillance personnel have a conflict of
interest, either directly or indirectly, if they are affiliated with
the management, and have, within five years of any market conduct
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action, been employed by, or own a pecuniary interest in the insurer,
subject to any examination under this chapter. This section shall not
be construed to automatically preclude an individual from being:

(a) A policyholder or claimant under an insurance policy;

(b) A grantee of a mortgage or similar instrument on the
individual's «residence from a regulated entity, if done under
customary terms and in the ordinary course of business;

(c) An investment owner in shares regulated diversified

»\

investment companies; or

(d}) A settlor or beneficiary of a bllnd trust" into which any

otherwise permissible holdings have been&piace&

NEW SECTION. Sec. 11.
PERSONNEL. (1) No cause
liability be imposed against the
authorized representati or

or

or the commissioner's
{ nduct surveillance personnel, or
examihation made under this chapter, if the act of

(1) of this section is
attorneys' fees and costs if he or she is the
a civil cause of action for libel, slander, or any

entitled to an a
prevailing party i
other relevant tott arising out of activities in carrying out the
provisions of this chapter, and the party bringing the action was not
substantially justified in doing so. For purposes of this section, a
proceeding is "substantially justified" if it had a reasonable basis
in law or fact at the time that it was initiated.

{4) This section does not abrogate or modify in any way any common
law or statutory privilege or immunity before the effective date of

this act enjoyed by any person identified in subsection (1) of this
section.
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NEW SECTION. Sec. 12. FINES AND PENALTIES. (1) PFines and
penalties, applicable to the insurer as found in the Washington
Insurance Code, levied as a result of a market conduct action or
examination shall be consistent, reasonable, and justified.

(2} The commissioner shall take into consideration actions taken
by insurers to maintain membership in, and comply with the standards
of, best practices organizations, and thed«

tent to which insurers
maintain regulatory compliance programs ‘?ssess, self-report,
and remediate préblems detected, and n 1ﬁébude those considerations

in determining the appropriate fines.or penaltiés levied in accordance

with subsection (1) of this sectio

NEW SECTION. Sec. 13.

shall share

écln a f ndlng that an insurer should

or procgdune, the commissioner may, in lieu
o &

14. ADDITIONAL DUTIES OF\THE COMMISSIONER.
’designate a specific person or persons within

N
NEW SECTIGN.

The commissionerwsﬁi

Seé;
the commissioner’ ffice whose responsibilities shall include the
receipt of information from employees of insurers and licensed
entities concerning violations of laws, rules, or regulations by
employers, as defined in this chapter. These persons shall be
provided with proper training on the handling of such information.
The information shall be confidential and not open to public
inspection.

NEW SECTION. SEC. 15. STUDY AND REPORT. Not later than December 15,
2012, the commissioner will report to the legislature the results of

Electronic Transmittal 15 Z2-1101.1
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his study of the provisions of Title 48 RCW which are duplicétive of
the provisions of this act or which are no longer necessary because of
the provision of this act. The commissioner’s report shall include a
recommendation for resolving duplicative or unnecessary provisions.

NEW SECTION. Sec. 16. EFFECTIVE DATE. - This act takes effect
July 1, 2007.

.WQQthions used in this
Y

NEW SECTION. Sec. 17. CAPTIONS NOT
chapter are not any part of the law.

NEW SECTION. Sec. 18.

constitute a new chapter in Titl
G,

act
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